STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

DEPARTMENT OF HEALTH, BQARD OF

CLI NI CAL LABORATORY PERSONNEL
Petiti oner,

VS. Case No. 99-2325C

JAMES A. BEYER

Respondent .
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RECOMMVENDED CORDER

A hearing was held in this case in Fort Myers, Florida, on
July 29, 1999, before Arnold H Pollock, an Adm nistrative Law
Judge with the Division of Adm nistrative Hearings.

APPEARANCES

For Petitioner: Howard M Bernstein, Esquire
Agency for Health Care
Adm ni stration
Post O fice Box 14229
Tal | ahassee, Florida 32317-4229

For Respondent: James A. Beyer, pro se
2501 8th Street West
Lehi gh Acres, Florida 33971

STATEMENT OF THE | SSUE

The issue for consideration in this case is whether
Respondent's |icense as a nedical technologist in Florida should
be disciplined because of the matters alleged in the

Adm ni strative Conplaint filed herein.



PRELI M NARY MATTERS

By Adm nistrative Conpl aint dated June 1, 1998, the Agency
for Health Care Adm nistration charged Respondent, Janes A
Beyer, with failing to follow the procedures for specinen
handl i ng and processing, test analyses, and reporting and
mai ntai ning records of patient test results in the clinical
| aboratory in which he worked, in violation of Rule
64B- 13. 003(2) (b), Florida Adm nistrative Code, and Section
483.825(7), Florida Statutes. Respondent requested forma
hearing on the allegations, and this hearing ensued.

At the hearing, the Agency presented the testinony of Martha
Sunyog, adm nistrative director of the |aboratory at Napl es
Communi ty Hospital, and Donna Teague, records custodian for
Napl es Community Hospital. The Agency al so introduced
Petitioner's Exhibits 1 and 2. Respondent testified in his own
behal f. He introduced no exhibits.

A Transcript of the proceedings was furnished. Counsel for
Petitioner submtted matters in witing after hearing which were
carefully considered in the preparation of this Recomended
O der.

FI NDI NGS OF FACT

1. At all tines pertinent to the issues herein, the Board
of Cinical Laboratory Personnel was the state agency in Florida
responsi ble for the regul ation of the nedical technol ogy

profession in this state, and for the |licensing of nedical



technologists in Florida. Respondent, Janes A. Beyer, was
licensed as a nedical technol ogi st under |icense nunber
JC0033961, originally issued on Novenber 27, 1995, and current
until June 30, 2000.

2. On February 23, 1996, B.A., a 21-year-old female, was
admtted to Naples Community Hospital conplaining of increasing
abdom nal pain. Laboratory tests run on the patient indicated
she was undergoi ng an ectopi c pregnancy. A diagnostic
| aporoscopy was perforned, as were subsequent | aporotony and | eft
sal pi ngectony with lysis of adhesions. It was also determ ned
she had severe pelvic inflammtory di sease with bil ateral
t ubo-ovari an conpl exes. As a result, she was placed on drug and
antibiotic therapy which inproved her condition. The pathol ogy
report based on the surgery perforned on the patient reveal ed no
evi dence of intrauterine pregnancy in the fallopian tube
speci nen. She was di scharged fromthe hospital on February 29,
1996. Final diagnosis, as indicated on the di scharge sumary,
was "left ectopic pregnancy” with secondary di agnoses of chronic
pelvic inflammatory di sease and extensi ve pel vic adhesi ons.

3. Notw thstanding the final diagnosis, as noted on the
di scharge summary, the Agency contends a second pregnhancy test
done on the patient reveal ed she was not pregnant. The
| aboratory tests giving rise to the allegedly erroneous initial
di agnosis were processed in the hospital's |ab by one of two

technol ogi sts. Respondent was one of the two. |t appears the



test results for patient B.A were confused in the lab wth those
of another patient.

4. No evidence was presented to show who actual |y handl ed
and processed B. A 's specinen, nor was any evidence introduced by
Petitioner to show what the | aboratory's appropriate procedures
were. However, Respondent's initials were entered into the
conput er as having done the allegedly erroneous test.

5. Respondent |abeled the incident regrettable, as indeed
it was. He admts that human error caused the m x-up in
speci nens, but notes that the incident took place in the primry
care chem stry section of the |aboratory which was staffed by
several different individuals. He clains it is inpossible to
determ ne who was responsible for the error. Respondent has no
menory of doing the procedure and does not believe he did it.
Hi s belief is based on several factors.

6. The first of these is that for the error to have
occurred, there would have to have been at |east two speci nens
present: that of B. A and that of another patient. The
denographic information relating to B.A would have to have been
pl aced on the anal yzer with the specinmen fromthe other patient.
When Respondent does this test, it is his procedure to hold the
specinmen in his hand while he reads the | abel and enters the
patient identification information into the anal yzer conputer.
Then he | abels the serumcup to be used with the sanme patient

identification information as is on the specinen container he is



hol ding. Before running the test, he verifies the identification
nunber on the test sanple cup against the identification nunber
in the conputer, and it is inconceivable to himthat he would
have picked up another patient's sanple and placed a portion of
it on the instrunent instead of the sanple on which he was
wor ki ng.

7. Anot her reason he believes he did not comnmt the error
is that the incident was thoroughly and pronptly investigated by
| aboratory and hospital personnel, and the human error cause was
treated w thout placing blame on anyone. No disciplinary action
was taken against himby the hospital, and he is still enployed
by Naples Community Hospital in the |aboratory in the sane
position as before the incident occurred. H's annual ratings
before and after the incident have been "neets" or "exceeds"
st andards.

8. Respondent is of the opinion that the Departnent of
Health's investigation into the incident was superficial at best
and | acks concrete evidence to support the clainms of m sconduct
made.

9. Petitioner presented no information to indicate what are
the appropriate procedures to be followed in the |aboratory for

the procedure in issue.



CONCLUSI ONS OF LAW

10. The Division of Adm nistrative Hearings has
jurisdiction over the parties and the subject matter in this
case. Section 120.57(1), Florida Statutes.

11. Petitioner seeks to discipline Respondent's |icense as
a nedi cal technologist, alleging that he failed to foll ow proper
and established | aboratory procedures in the incident involving
patient B. A, which resulted in test results from anot her
patient's sanple being identified as that of B.A  Petitioner
alleges this is a violation of Section 483.825(7), Florida
St at ut es.

12. Section 483.825(7), Florida Statutes, permts
di sciplinary action against a |licensee who has: "violat[ed] or
aid[ed] or abett[ed] in the violation of any provision of this
part, or the rules adopted hereunder."” |[|f, as alleged,
Respondent viol ated Rul e 64B3-13.003(2)(b), Florida
Adm ni strative Code, such code violation would constitute a
violation of the statute as well.

13. Rule 64B-13.003(2)(b), Florida Adm nistrative Code,
requires a technologist to follow the clinical |aboratory's
procedures for speci men handling and processing, test analyses,
and reporting and mai ntaining records of patient test results.
| f Petitioner proved that Respondent violated that professional
standard, that would constitute a violation upon which to base

di scipline of his license.



14. Petitioner carries the burden of proof in this matter,
however, and that burden requires it to prove Respondent's guilt
of the matters alleged by clear and convincing evidence. GOsborne

vs. Ster & Co., 670 So. 2d.932, (Fla. 1996); Ferris v.

Turlington, 570 So. 2d 212, (Fla. 1987). Here, Petitioner has
shown that a m stake was nade in the |aboratory, and that
Respondent worked in the |laboratory. It has not, however,
presented any evidence to denonstrate what is the proper
procedural standard for this test.

15. Respondent admts that his initials were placed in the
conputer for this test. However, the evidence of record does not
clearly or convincingly establish Respondent's guilt of the
matters all eged.

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is reconmmended that the Board of Cinical Laboratory
Personnel enter a final order dism ssing the Adm nistrative
Conpl ai nt agai nst Respondent.

DONE AND ENTERED this 8th day of Septenber, 1999, in

Tal | ahassee, Leon County, Florida.

ARNCLD H. POLLOCK

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSot o Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675 SUNCOM 278- 9675
Fax Filing (850) 921-6947

www. doah. state. fl. us



Filed with the Cerk of the
Di vision of Adm nistrative Hearings
this 8th day of Septenber, 1999.

COPI ES FURNI SHED:

Howard M Bernstein, Esquire
Agency for Health Care
Adm ni stration
Post O fice Box 14229
Tal | ahassee, Florida 32317-4229

Janmes A. Beyer
2501 8th Street West
Lehi gh Acres, Florida 33971

Angela T. Hall, Agency derk
Departnent of Health

Bin A02

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701

Pet e Peterson, General Counsel
Departnent of Health

Bin AO02

2020 Capital G rcle, Southeast
Tal | ahassee, Florida 32399-1701

Eric G Wal ker, Executive Director
Board of Cdinical Laboratory Personnel
Departnent of Health

1940 North Monroe Street

Tal | ahassee, Florida 32399-0792

NOTI CE OF RIGHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions wthin 15
days fromthe date of this Recormmended Order. Any exceptions to
this Recomended Order should be filed with the agency that wll

issue the Final Order in this case.



